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IN THE COURT OF td.3RD JUDICIAL MAGISTRATE AT SILIGURI.

C.R. Case No: 405/2013

- {T.R. No 212/2013)

Present ; Bhaskar Majumder
Judiclal Maglstrate, 3 rd Court,
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( w25
1. loe Rangang
2, Amit Kr. Rana @ Amrit Kunwar Rana
" « 3. M. Udhya Kumar
' 4. Bhagchand Dhabj
5. Ganesh Ghimirey
b. Dakchaya iy Sahadur @ Bir Bhadrs Rat
‘‘‘‘‘‘‘‘‘‘‘‘ s BUCHSE DErToNY,

{Offences under Seetion 51{1}) of the Witd 11t Protectlon Act 1972)
i

dudgment delivered on 29" september, 2014,

1} The case of the prosecution, in brief | is that on 31.07.2013 at about 10

I

AM, one secret information came to the Forest Range Dfficer sarugarah Range,
Balkunthapur Divigion, Darjesling that huge number of wild it articles would
be transacted st Krichas Nagar  Debidanga, On the basis of such  secret
o Information, the Range Officer, Swaran Kumar Majhi | after informing - the
V2 | matter to the Divisional Forest Officer Baikunthapur Divicion and having
direction therefrom, went te Krishnanagar Devidanga on raid with some forest
personnels and found  there that some persons (aforesaid accuseld personsg)
were discussing In front of an abandoned hause having five bags containing
some articles kept near their feet. Seeing them, one of SUCH persons tried 1o
flee away byt the rald team apprehended him, After opening the bags scales
of Pangolin were found inside. On demand the atcused  persons failed to
produce any valid document in respect of Possession  of such articlps, The
Range Officer arrested the six accused persons, seized labelled the scales of
- Pangoiin, welghted the same found 70 Kgs) also selzed moblle phones and
took them back o the Range Office. There  the Assistant Divisional Forest
Officer 7 85 Dibyaivot! Bers {WEBFS) interrogated  them and recorded their
statement u/s 50 {8) of Wild Life { Protection JAct, 1972 where they donfessed
thelr guilt, o

2. Thereafter out of the st accused persons thres accused persons namely
atcused no 34,6 were taken into remand for further recovery. Accordingly, on
06/08/2013 the said Range Officer Swapan K¢ Majhi tock those zﬁm&lwmmd
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. mm& forest st mﬁm@i@ and as per,showing of three
: imm ot accused no 6 at Patharghats,

& the sald house after opening the
gunny bags contalning dry sea
g ment / licenice In respact ot
of dry sea horse. 7 fror the dry sea horses were seized,
d weightad { found 6 Kgs} and tHey were taken back to the Range
at day Driving licence, PAN card, Vater Identity card were also seized
hause zs sroduced by m@m né-8; There after , the sald ADFO/Sri
Bera again interrogated those three accused and recorded  their
ufs 50(8) of Wildlite {Protection § Aot 1972, They confessed thelr
the fufther case el the prosseution that during the-seizurg. on
4 06708713, the local wered at the place of occurrence
j : of such selzure In spite of repaated requUEsts
thar &%%%mﬁve the Range Officer made

e seizure el

g
s

: ' wcales, dry sea horses were sent 10
nal Sssgmy &8 ndia, mﬁmm &@%@a&aﬁg ayarninatinn, Such reports, were
first seizad articles reported a5 scales of Chinese pangolin

2 Daciyla) Anlrral edule i, part |, item A} and the second

s were reported. yne dry sea horses | Species Animals of

mt that these accused stored  thoge
i mﬁiﬁawg of i%%igﬁ%“% for ﬁawmﬁ g
w enroute 2»&;3 amar, S0 8 per e - case of b
o, tm:sﬁ & accusad wmm were g&é%&; of oifence g}ﬁﬁ%ﬁhﬁ?ﬁéﬁ s
14 Life (Protection At m’?z

] §§ ?‘m& pm&wﬁm ﬁﬁ%ﬂ?iﬁ%ﬁﬁ“@ﬁﬁﬁﬁ% Report {Engulirty report) vide nn zﬁfﬁ{z
whprein cited witnesses wera 43

i?mz:%« 14 against all six sccused parsens
(LRG3 Sonam Gyatso Bhutia ORJER) 4

Majhi - [ER), 5} Jaha All (£G) 6} Dibyajyoti Bera { ADFO), 7)
2 %@z {@ﬁ‘imf :%ﬁ%ng&s -5, ¥sliata) B) Subhrendu Shakhar Migra
refarred witnessas were exam ired &;&sﬁ}re

*‘W@ swa% %@n &&&jﬁ% gz&&m . maﬁs@g %@3
' ternbier of Raid Team it

-’mm M. Al { ORWS) fwitness of selzure dtd, 31.7.13
voti Bera (ORW B}/ / statemnent Recording Officer.
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A

PW-6... Ranjit Kr. Kar [ORW 1)/Witness of selzure 6y, 31734

PWL7.. Basudeb Tripathi ~ [ORW ~7)/Sclentific report regarding
scales of Pangolin,

PWABLL Subfrendy Sekhar Mishra (ORW 8} / Scientific report regarding dried
Ses hofle, - :

6} . Thereafter upon hearing both sides, charge was framed against all siy
actused persons for offernes ‘punlshable u/ 51} of Wild Lite {Protection) Act,
1872, The particular of such charge was read over and explained 1o each of

the accused persons, - to which each of them pleaded not guilty and claimed
trial,

G

7 After framing of sueh charge the shoye referred witnesses e PW 11

PW 8 were cross examined { crose aftor charge 1 on behalt of the socused
persnng,

E

g Duting the examination of witnesses {PW 1 10 PW-8), the prosecut
produced severs documents, materials etc and exhibited the same. Now for
the sake of brevity and tonvenience, those exhibited docurnents, materials are

mentioned below in respect of WO days ie 31.07.2013 and 06.08.2013,
incidents,

ion

=

Lol incident did, Loz,

Sul. The seizure fist dated 372013, Exbt 11 .

A The signature of PVEL on this seisurs lis g1.31.743 Bxbe. 1.
The signature of Py 2.an this seizurs ler Gacinsnirericing Exbt 142
4. The sipnatures of accused o 1,2,3,5,6 on the Seivura Hst L Exbt 1/3 Seriss.
5. The (T of accused No 4 on the selzure fist . Eubt 174, \
& The slpnatures of withess Auske Baneriee onithe Seleure list . Exbe. 175
7. Beverse page of Sedzure Hst ot .33;3‘x§&ww§£§f§§:, 376,
&. Signature of PW2 on Reverss page of selzure list dt, 317,13, Fubt, /7.
9. Signatures of accused no 4,2, 3,5, 6 on the reverse page of selzure list gt

3743 exbr 1 /8. (series). ;

10. U of Accused no 4 ortherevesse page of selrure list oy 317,13, Exbt, 178,
14 Slgnature of pwa on sezure list dt, 31,7.43... Exbt, 1710,
12, Signature of pw B on selaure iist gt 31713 0 /1.

135ignature  of one witness MNibaran Ch. Bassh
CBL7A3. Exbt, 1/12

i

On selzure list . o,
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4. Rough ske
9. Signaturent PW 7 on the rough sketeh map BBt 12 /L

B

map of place of mgﬁ&éﬁé ded, 31743, Exbt, 32

£

: *mwi:ﬁ%ﬁ% of gronsed ne 4 recorded by PW-E dt. 947,15, 500% 5. ‘ v V a0t
signatures of accused no 1.on shis statement ... Exbt. 571, 572, a0 8 s 90
3, Signatures of PW-5 on this sraternent, ... Exbt. 5/3,5/4. T
B
4 Swatement of accused no 2 recorded. by PW dtd. 31.7.1% ... Exbt. 6.
3, Signatures of accused no 200 this statement ....Exbt. 6/1, 6/2,
3 Signatures of PW S 0D thiz statenent .o gxbt. 673, 6/4.
£
1. Slanature of accused no 5 recorded by PW Sdt. 310800 EBL T
2, Signatures of accused no 5 on this i o R vt 773, F/2
‘4 Signatures of PW 5 0n this statemant .......Bibt. 7/3, 774
E
1 Statement of Accused no 6 recorded by PW S AL 317 1300 £yt 8.
7, Signatures of accused no & on this statement ... Exbt, 811, 8/2.
3. slgnatures SEPW 5 on the statemanl v ubt, B3, B/4
£
1. Staternent of accused no 3 recorded by PW S dt. 34.7.13....Exbt. 9.
2. Shgnatures of arcusad no 3 on this statement ... fxbt 971,972
1. Signatures of PW 5 on this statemant ,....Exbt, 973, af4,
1, Signature of accused no 4 recorded by PW 5 dt. 31.7.13.......Bxbt. 10,
e of _ secused no 4 on the statement S Eubt 10713042
3, Signature of PW -5 on this statement .. Exbt, 10/3, 10/,
4
1. pagertreport { sclartific) in connection with panpolin Scales ... LExbr, 16
5 Signature of PW 7 on this report kbt 181
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Slgnature of PW 1 onthis seizure list....Exbt 2.

7q gEp 20U

atires of accused no3, Bon this seizurelist ... .Exbt. 2/4, (series).
Lof accused no 4 on this selzure fist ...Exbt 275,

. 2f6lseries). .
1 of accused no 4 on the reverse page of this seizure list ... Exbt. 2/7.

B b dwha g

&

fox

1. Bough sketch map of place of occurrence Y 6/8/13... Exbt. 3.
2. Signature of PW -2 onthis rough sketch man . Bebt 371

f 4

s loStatement of &?ﬁﬁ'&sﬁ%fﬁ. no 6 recorded by PW-5 dt 6/8/13..Exbt. 13
. Signatures of accused no 6on this statement ..Exbt, 13/, 13/2,
3 Signsture of PW -5 on this staterment ... Exbt, 13/3, 13/4.

1 Statement of accused no 3 recorded by PW-S gt 6/8/13.,.Exbt, 14, ; ®

2. Signatures of accused no 3 on this statement .. Exbt, 14/1, 1472,
-3 ﬁig%ﬁ;ﬁ% of P 5 on this statement [ 0xebe, 1478 14/4,

e
e

L A
. : . & ‘ ¥ %
1. Statement of secused no 4 recorded by BW- 5 de 6/8/13.. Exbt, 15, . i'
2. \Tisof accused no 4 on this statement . Exbt. 15/1, 15/, ‘
3. Signature of PW-5 on this statement. Babt, 18/3, 18/4 : .
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1. Expert report (Sclentific ) in respect of drigd seahorse ....Exbt, 17
7. Signature of PW B onthis report ol 471,

A

9.

1. Offsnte report no 26/56 of 204334, e EXBL & with forwarding.
2. Signature of PW- 2 on offence report ....BxbL. 4/1.

8,

foceh ]

Slsnature of PW- 1 on Jabel of yellow envelope seized on 31.7.13, .. Exbt. 13,

1, Exhibited materials in respect of selzure etc dated 31,07.2013.

1. Mat S L1, 1 1V, V.5 gunny bags containing Pangolin scales,

3. Mist Exbt, 1, 871, B L VL Signature aE DU 1 on the labels of Shags,

3. Mat Bxbt, /2, 172, 11172, 1V/2, /2 5 Tabels of 5 gunny bags.

4 Miat Bxbr. /3, 173, 1I/3,/3, /3 Signature afPW 2 onthe B labels,

5.Mat Exbt, /4, /4, /4, /4, V/4- slgnatyre of forest staff Asoke Banerjee.

&, Mat Bxbt. 15, 15, 1i/5, /5, V5 LTls of sccused no 4 on the five fabels,

7. Mat Exbt, 1/6,11/6, W€, /6, /6= Signatures of frcused 1,2,35.8,
' colioctively on 5labels, ,

@ M Bt 127, W7, 0T, V- Signature of PW 4 on five labels.
9. MatExbt. /8, 11/8, 11/8, /B, V/B- Signature of PWE on five labels.
10.Miat Exbit, 179, 11/9, 1179, 1V/9, V/8- Signiature of Forest Staff Nibaran Ch. Basak
' on Slabels,

¢ in Yellow Envelope did, 31/7/13

1. Mt Bxbt, Vi- 8 Mobile Shonas collectively kept In the yellow envelope.
S 2. Mat Exbt. Vi/i ~Signature of PW 1 on the label of yeliow envelope.

fo e 3. MatBxbt, Vi/2--label of yeliow envelope. -~

&, WAzt Bxbt, VI3~ signature of BW 2on this labal.

-

. Mgt Exbt, VIS —-LT1 of accuse no 4 on this label,

feoliestively] on this lsbel,
Distaed & cymecied by mis, Tudicial Magistrate, 3% {I’mjﬁi{“
. : ot

Judicial

. fet Clags, 3
18t Clag N o >
g} Py

111, MISCELLANEQUS YR

5. Mat Exbt, VI/4 —Signature of Asoke Banerjee / forest office staff on this fabel. |

2 Wst Exbt. VI/6—— § signatures of five sccused le accused no 1.2.5.548
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7

8. Mst fukt Y 7eSignature of P -4 on this label.
5. Mat Exbr, Vi/8--Slgnature of PW -6 on this label.
10, Mat Exbt. VI/9-- Signature of Nibaran Ch. Basak / Forest office staff on this

fabel

e

1. Mt Exbt. VIL AL I ¥ Frur - Gunny bags containing dried Sea Brses

3 Mat Bxbt, VI/L Vi1, X, X—Signatures s PW L on the 1ahels of four
, gunny bags.
3, Wiat Bxbt. VA2, VillZ, 1X/2, %/2- Four fabels of four gunny bags
SAar Exbt, Vil/3, VI3, X3, %/3 Signature of PW 2 on four labels.
M NI/8, VIS, A %/4- \Tis of Aecrised no-4 on four labals,
6. Wat Exbit. VII/S, VIS, 5, %/5 ~Set of signaturé of Accused No 3,6 on the
. Aouriabels v
. Mt Exbt, VII/B, VII/G, %/, /6 Signature of PV -6 on the four {abels.

%

13 kept in Yellow

1. Mat Exbt, Xi- Articles kept inysilow envelope soliectively.
gopxbt A13, 11/2-The {ahel and signature of PW 3 on this lahel respectively.

- e :itig‘%«e 17l of Accused Nod on Yiis takel,
4. Fubr 11/4-Setof signatures of sceused no36onthis iabel { colectively)

Apart from above reforred  exhibited doguments, materlals exhibits,
wing The cross exarsination before charge and sfter charge of PW-2, one
Silpress verification report of arcused ao 3, the opy of motification no 126%- far
A4 h1fT2 dt 15/2/77, one e, mail 1ex of police verification report of acqused
e Lowkre matked a8 et A B0 ApeumBnie on corfromtation).

10)  After closure of - evidence from the sids of the nrosecution all ghove

oo named - $ix accused persons were examined ufs 313 of CrPC 10 such
evamination sach of them pleaded not gullty and Innogence stating inter elia
that 1} nothing was seized from them 2} they did not give a0y confessional

statermert during the Inquiry of investigation, 3 their signatures and 1Tiswere
a}bﬁa%zmﬁ i prosscution dovument ,irév thrgat, Torce, sesault’ and Eﬁﬁ&%ﬁ‘

influencs, 4) they were not present st the slace of oeourrence, at the relevant
o i

point of time. They slso individually declined to adduce any svide
support  of their defence. the recorded sxarminations ufs 313 CrPL of six

afrusid personswere kept Inthe saprsrd,

|
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11} Thereafter hesrd argument from L. APP for ‘prosecution st Ld
Advocates for accused no 1, Ld. Advocate . for .accused no 3, 4, 5,6 1d
fdvbcate for the fest socusad no 7 stiopted the argument ot 1. Advocste of
other five accused persons. The Ld. Advocate for accused 7o 34,5, fited 2

owritten ' argument which iskeptinthe record. Copy served to Ld. APP.

‘Whther the prosecution has been able to prove the charge of offence

. punishable u/s 51{2} od Wild Life (5 tion Actl of 1872 against the above
. referred allsix secusad percons beyond all reasonable doubts?

13 The prosecution examined as good as eight witnesses { mentioned above |
 and exhibited documents and materials { mentioned ahovel. The offance for

which the accused persons faced tha trial is the offence punishable u/s 51{1} of
Wild Life (Protection | act of 1972,

14)  Briefly stated the offence runs thus —~ "Any person who contravenes any
provision of this act {except ChapterV A and section 38J) or any rule or frade
there untderorwho commits o breach of any of the condition of any Hoance
or permit granted under this act, shall be guilty of offence against this att,
and shall on conviction be punishable with Imprisonment for a term | which
may extend to three years or with fine which may extend to 25,000/ or with
both - ‘ ' o
provided  that where the offence committed - is in relation 1o any animal

specified in Schedule | or part 1l of Schedule 1} or Meat of any such animal or

animal article, trophy, uncured trophy derived from such animal or where the

% &?f&m% relates to hunting in 8 sanctuary or in a Natlonal park orpoundary of 8
L\ sanclusty or & National park , sueh offence shall be punishable with an
| Impriséoment for a term which shall not be less than 3 years Wit may extend

1o seven vears and also with fine  which shall not be less than Rs. 10 000/~
Pro) J further that in the case of o second or subseguent offence a:sﬂm%zw@
mentioned in this subsection theterm of imprisonment shall not be less than

‘three yBars but may extend to seven years and also with fine which shallnot

b less than He, 25,0007 -

18, The above referred sub section of fhe offence  prescribes threefold of
punishenents, flrstly under first part of the said  subsection; seeondly, under
second part { 15t proviso) of the same, snd thiedly under third {27 proviso) of
the same,

B
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16} 1t Is-the bounden duty of the prosecution to prove the chame - of the
_ above referred offence ageinst  the accused persons beyond all regsonable
U doubts. i this fegard, the proviston under section 87 oF wald Lite {Protection |

Act, 1972 U5 a very important movision of lew. This section desls. with
mﬂm@%@n as To certain cases As per thls section - “Where in  any
- grosscution for an offence against thisact, it is established that s persanisin
‘passession , custody  or control of any captive animal, animal article, meat,
teophy, uricured traphy, Specified plant or part or derivative thereof it shall be
presubned until the contrary is proved, the burden of proving which shall fie
on the accused, that such person I8 In’ unlawful possession, custody or control
of such captive animal. animat article, meat trophy uncured trophy specifipd
plantor part or derivative thereof” To sum up this section the presumption of
offence against this act  shall be made against the accused when it Is

established I} That the accused wasin possession custody or control of articles

in question, i) That such article in question were of any captive animal, animal

article, meat, trophy, uncured traphy, specified plant or part or dervative

there of - until the contrary is proved by the accused person. The burden of
_ proving the contrary against such presumption fles upon the accused persons.

17)  The PW-1, PW3, PW 4 and PW -6, two forest staffs namely Nibaran Ch,
Basak and Asoke Banerjee wers the member of rald party dt 31.7.13 under the
- leadershiy of PRLY {enquiry officer] /Forest Rarge Officer, and except P2,

the  rest PW s and Nibarsn Ch Basak and Ascke Banerjee were made
‘withesses in the selzure list fabel ete dt. 31/7/13. Though the said Nibaran Ch,
Basak and Asoke Banerjee were made witnesses i selzure list and label but
they were not cited as witnesses in offence reportand accordingly, they were

Lene not examined by the prosecution,

‘ “‘%ﬁ% CPWL, PW 3, PW 4, PW -5 in thelr examination in chief stated that on

<713 the PW -2 Swapan Kumar Majh! at sbout 10.00 -10.30 AM told ther 1o

: - " Beready for g maid Accordingly, they under the leadership of PW -2 left their
office at Sarugara Range at about 12 .00 hours to 12,15 PRA and went te

Devidenga Krishnagar Area. On reaching thers, they found that five to six
persons were talking to each other infront of sn sbandoned house with five
gunny bags keeping near thelr fost, As perinstruction of Swapan Xumar Malht
they apprehended them. One of them tried to flee but PW -1 caught him,
Then PWeD asked them o upen: those bags hut those parsons refused to apen
- Then as per the Instruction af PW -2 the miembers of the raid team opened
those bags and scales fike articles were fourid Inside, On being asked those
persons disciozsd . that those wess scales of Panpblin, Pwy demanded valig
gagwrf licence of such Pangolin scales but they failed to produce any  such
Msgmgm» They disclosed their names {above mentionsd sccused perions) as
per asking of PW-2, Than the welght of the scalesof of Pangolin was taken

Dinied &gﬁ@m& by e, ; Tudicial Magistrate, 3% CountSLG
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there with the help of digital weigh machine and it was found 70 Egs, PWL3
selzed those Pangolin scales and also sixmobile sets from them, preparad the
sefzure list labels ste, slgned by the witnesses, PWLL, PW-A, PW -6 Nibaran
Chandra Basak and Asoke Banerjes, and by actused No 12356, The accused
Nt 4 put his LT) there on. The PW -2 thereafter arrested them, PW-1, 3,46,
further steted that during search and seirure. atthat ploce of occurrence some
oeal village people gathersd there. PWLZ fenuested them %o sign on the
seizure fist, label ot as witness but they refused to slgn it 8y withoss of surk
seizure and labels ete. Then finding no otherialternative PW .2 / the Enquiring

er asked PW -1, PW-4, PW 6, Nibaran Ch. Basak and Asoke Banerios o
put thelr signatures  there on as withess and accordingly  they  signed those

gouments and labels, :

18} PWAZ fEnquiry Officer in hig examination in chisf #lao  stated the same
facts as stated by PW -1, PW-3, PWed. PWE in their respective examinationin
chief Asliable and reasonsile corroboration  was there. All these withesses
gluding PW-2 identifiud the five bags containing the scales of Pangolin in the
Court at the time of evidence. They alse, In Court exhibited their respactive
signatures and that of Nibaran Ch. Basak and Ashoke Banerjes  in seinre
Hst labels and also exhibited the begs containing the scales of Pangoliy andd i
moblle sets kept in vellow envelopeas material exhibits. L

20} Now let me consider the cross examination of PW 3. PW 3, P, P
- ~4 and PW -6 as regards rald dated 31/07/2013. Perused the same carefully and
‘ on such perusal itappears to me that the defence case ralsed the points in
disputedike ' : f

1 The ownership of abandoned house was not astertained,

il No paper or document is produced regarding on duty of Pws on 31/7/13.

L. No_Digital Welght Machine was produced.

W, Dispute as to who opened the gunny bars .

V. Discrepancy in number of heuses Asar the gbandoned house, )

' Vi Pleathat accused no 1 was picked up on the road w%ii%}%m was returning
from the spot. ' : . ey e

Vil Sitting arrangement of BW s in the vehidle and the maﬁn§§§5§m§ﬁg ot

from the vehicle af the spet. - :

il Conthadiction regarding number of local people present there,

BLons ndepeniient. Witnessis wire cited i selpure list and labal insplte of

the presence of Jocal peaple,

X. The gunny hags were not held by the accused in their hands, .

Xi. The signatures of accused were obtalned In the selzure list and labels unger | o

threat, assault and undue influence. 3

Dictatéd %@:}mém by e, . Tudibial Magistrate, 3 Court SLG

607500, T
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wasurged on hehalf of the secused that ownership of the abandoned
ar not secertained. The avidence of PLL PW-3, PW-4 and PW -6 show
wnarship was not 2 ined, But PW-Z in his cross examination
st o owas leamt thet one Surs) Chettrl was the owner of that

o house but his further particular could not be traced out. So 8t least

name of one person in respect of sald house was ohizined by PWZ Mofe s
whether the ownership of that house was actually sscertaingd or not, twill
hardly affect the seizure wic on that day. for argument sake if there is any
failure o ascertain the ownership of that house, does it washout the tact of the
slzure, Answer is — Obviously not. Further more all the witnesses stated that
gunny bags were found out side of that sbandoned house. So the absence of
“such ownership  does not hamper selzure.

POINTNO -2,

The above referred all PW 5§ were cross examined on the point whither
they were on duty on 31713 ornot. 1tk pertinent to- mention here that all
Pws are government employess and Section 114 of fvidencesMet glves 2

presumptive privilege to thelr official works. As per Saction 114{e) the Court
may presume that judicial end official work have been regular pedormed,
Such MAY PRESUMTION is rebuttable at the instance of persen who challonges
suth official sct. In the instant case there is norebutted materals or evidence
on the part of the accused to holdthat the PW s were not on duty on 317,13,
insuch Situation  the PW. s must enjoy the benefit of such presumption u/s
1341e) of Bvidence Act. So this contention as highlighted by the Ld. Defence
Counsel Is not acceptable,

5 fowas also contended that the Dightal Weight Machine  which was mmi
# for weighing  the contraband articles was not produced. The production of
digital welght machine in the Court could hardly show the more or less of the
welght of Pangolin scales. The PW s in the Court identified the huge amount
of Pangolin scoles which were produced as alamat. Therefore, discrepancies
it would be at all would not ralse any doubt in respect of the existence of
handful of alamat, So the non production of digital weight machine did not-
destroy the veracity of selzure. ' |

%
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On close perusal of above referrad evidences of PW s (a) it is found that

some of them stated therein that the gunny begds wers ppened by them

Sndividuiiivor with the hel p of sther Witnesses orwith the help of accused of

opered By the accused themselves — these are the discrepancies. (b) it is

further found from thelr evidences that they falled to state the exact same

of Biuses -inthe near-distence of sbendoned house, © Wi abo

that PW s stated different numbers of people Hke 10-15 persons 840

Bre gathered . 1 find that the above referred three circumstances have

but ‘negligible  immanner. Such minor discrepancies are

‘be Ignored so far the gntire evidences of the prosecution are

tan also be said that inpr.discrepancies shall not prejudice

| in any mannerand / of touch the veraclty of other substantive

partofth %ﬁa{mg The guestion @%‘ mt at%ng wriat on this ground would not

rise at all. In this regard Plike to rely upon the decision reported in 2001

ﬁ%‘iﬁi@?ﬁ; 1448, 212 13) Crimes 15(SC). The Honourable Court ¢ have been plessed

. sud that I ocase of minor digsrenendes vot touching the tore of the
cuse shsll be lgnored,

%

Ld. Defence Counsel further highlighted that PW.g, stated that PW-1
sat atthe right side of the driver in the front side of Tata Sumo Car Had it be
‘the case the vehicle Tata Sumo would be congidered s | afﬂsmé driving cor
but it is not. | find that the evidences of PW<l e the person in respect of
whem sald fact  was ssserted & to beo considered,  PWAL o n his cross
. examination specifically stated that after resching the spot by a vehicle he
. came out of his vehicle {Tata Sumo) from s teft side, This means he did not sit
o oonthe rient sideof the drver Mot s ftcan Be taken jnto judicisl notice
thita Tats Sumo vehicle 1s gi@mm tight hand driving car So the evidences af{

egards %ﬁiﬁg of ?M %&mg . %ﬁﬁ%ﬁdﬁ: human error,

?@gﬁfmg £

: The seoused no il le the aam&ﬁgﬁ Joe Bangare took » plea n higoross
exainination as well o3 in the examinetion o5 313 of CrBU that he was picked
up on the road on 31/07/13 while the prosecution ‘was returning from the
spot, Thisis a plea of alihi on behalf 6f the accused no +1. In fact thisis 2 specific

* defence case of this accused. 1t is not the duly of %%m prosecution to prove his
alibi w&m the specific case of the prosecution was that the accused was
arrested on the spot. It is the burden on the accused no -1 to prove that he
was picked up on'the road while prosecution was returning from the spot. Da
record no such evidence or reliable materials are there in respect of such plea
of actused no 1. Sosuch plea s not reliable and hence not accepted.
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1t was urged by the Ld Hefence eounsel that at the time of selzure 1o
Clindependent witnest were cited in the selzure list, label, envelope inspite of
presence of local village people at the place of occurrente, The presence of such
independant witness Is @ mandatory reguirsment of provision of séstion
A00(4) of CrRC. The Ld. APP  for the prosecution submitted that this a case
unde taue Wild Life {Protection } Act 1972, Forest Officers do-not come
¢ the general provision of € & Me Js not the police officer. His powar of
search; arrest and detention had governed by section 50 of Wild Life
{Protection) Act 1972 The Ld. APP, howevar, made further submission that
shere were several decisions of Hanpurable Courts whereln  Their Lordships
were pleased to view that if the resson for not getting the signatures of laesl
withess Tivthe Selzure list ete were properly evplained, and prosecution hadto
. take signatures of only official witness there on, it would not be wise to thraw
aub such selnire only on the ground of absence of local witness, disbelieving
the evidence of official witness, 1d. APP relied upon the decision remorted in
4681 £ Cases 261 (P and H), AR {1996} 5C 2943, The Ld. Defence Counsel
subsmitted that Section 100{4) CrPC was the mandatory provision to follow iIn
case of salzure, The prosecution purpesefully did not do that, They relled upon
tha decition reported In CrA. 557/2003 (H.PHA 13/07/2010, AIR 2000 Cal 104,
WP 1299/09 Cal . 21/01/11. Before dealing with the decislon let me see the
provision of Section 100 Cr. P.L. As per this section the relevant search would
be hald In closed house, In our case In hand shesearch, seiure dt 3L07.2013
was made In front of an abandoned house. Al the PW s stated the said aspedt.

o I theinstant  case of selzure dt. 31.07.2013 section 100 of CeRC s not
applicable. However, on perusal of clted decision on behalf of both sidesits
found that the Hon'ble Court have been pleased o view that section 100(4) of

€ should be complied with but sublect to satisfactory explanation or
| effort to get the signatures of local withess. if nion avallability of signatures of
such witnesses Is there and reasop is sufficlently explained ; then Courtls to
sonsidar the entirety of the evidences of official witnesses. In the present case,
hawever. the non avallabliity of signatures of local withesses was euplained and
sorrohorated by the PW s They all stated in shair eyidences that nunite of
repaated raquests  to the focal people they  did notsign, i find that ground &
veliable, 1t Is & common human neture of public at large whether rural of

o investigation or enquiry of any crime. In this case the chreumstances of not
gatting any signatures of local witness were in favour of prosecution and thus
won compliance of prov. 4/s 100 CrR.Cowas not fatal,
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POINTNO-10

The Ld. Defence Counsel ~as regards Possession “and control of the
conbratiand goods, submitted that the case of the prosecution was that the
slleged bags were nt Found In holding condition by the acepsed, This means
they were not In . possession; eontrol or custody of those bags. Ld APP
submitted that bags were found near the feet of the accused persons e
within the vicinity of the accuseds’ physical position. He also subinitted that
oW & stated that at the time of seid raid the aceusets were found stahding
aneireling  those bags with ontents. his was clear example of  constious
ds the: meaning and explanation of possessian
relied upon the decislon reported in 201301
s the Ld. APP refied upon the decisian reporied in
, rised both the decisions. In decision reported in
3013 (1)Crimes 123 (P and H} the Hen'ble High Court, viewed that the
prosecution s not only to prove that the accused wew?%g possession of
corraband , but 1tis the bounden duty ofthe prosecution to specifically prove
thar secused were  consclous possession of contraband. In detision reported
in 1975{4) $CC 274 Hon'ble Suprema Court, in discussing about “Pogsession’,
was pleased to cite the view of POLLOCK and WRIGHT regarding “Possession

50N uch 4 relation to 8 thing so far as

{19794 500 274, Uhave

i the case in hand the PWe1, PW-2, PW-3 PW4 and B -8 stated i thelr
respective exarnination in chief that those bags with tontents were found near
accuged persons’ feet and /they were found talling to each other enclraling
those bags. | have carefully perused thelr respective cross examinations.
sueh cross examination thosewitnesses stated that those bags were not
in a holding condition by any of the accuseds. it is also  evident from

examination in chief of these PW s too. But nowhere Inthe entire evidences
f?i&ﬁ

of the PW s it isfound that thase bags with cantents were away fro
physieal “pasition of the accuseds. Nolling cogent has tomeup fropy those
evidences that those bags were not near their foet and the atcuseds were not
faund ira position &f engircling the bags near thelr feet, Itis also not appesred
v the avidences that those: Bags were &t a such distance that the accuseds
could not assume o resume the manual control of it. The manner of stan ing
of the %msw% lencircled! suggested clearly that the baps with compnis
‘were under the protection of their personal presence, Having regard tof the
extent and degree of such evidences It can safely be said that the evidences of

PWLL, BW -2, PW 3, PW -4, PW -6 regarding the vicinity of the bags with Hs
|
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% sontents o the accused remained unshaken,  The definition of possession /
_ control as given by POLLOCK and WRIGHT is very mich applicable to the
prosent case. The bags with contents found near vaalr foet, undoubtedly show
that they had assumable and resumable manual control over the bags. They

had very much knowledge about of those bags with [is contents. 56 1t is

undoubtedly established that those bags with scales were in the consclous
he argument as made by Ld. Befence

- possession and control of the ‘accuseds. T
Counsel in respect of not holding the bags with its. contents i their hands
PReRng o possEstion Or Lo ieis possesston is not acpepted i the prasent

cane.

L. Advocate for the accused at the time of cross pxamining PW-L, PWE,
pW-3, PW-4 and PW-6 gave suggestions that the signatures of accused on
Sejzure fist, lables etc dt 31.07.2013 were phisined by the wilnesses usider
threat, assault, force undue influerce. i sccuseds'  examination u/fs 318 s
CePC they also took the same plea. inthe written argument filed by the
accused, 1t is mentioned, that the signatures of arepseds were-ghtained o
seizure Hst, labels etc under threay, force and by assault, for which one
accused namely Bhagchand Dhabi sustained severe jnjury on Bis two fingers
of right hand. To that effect o 1478743 accused filed 8 petitibn . agalnst the
forest officer alleging torturednter alia, but subsaquently, it was not pressed on
16/8/13 on the requests of forest Officer a5 alleged by the accused. Itk
nartinent 1o mention here that 2 “not pressed petition” has no mark 1o
consider further. Already such petition was rejected selng “not pressed” (Vide
_Order 8t 16/8/13). it would not be out of place to mention 1 at mere
sobmission of torture does not prove the aliegation, itis burden ypon the
person who assert  such allegation. Jrethe vecord there s no reliable. evidence
¢ cogent materlal 1o belleve that the sccuseds were so tortured and forced
1o sign on the seizure list, labels ate &t 31/7/13. So the submission reganding
the sighatures and LT of accysed obtained by torturg ete ot w*&%’éirza&i&
Lt |

¢t of search

24} The PW-1 and PW-6 were the members of rald party Wt ﬁg’gﬁﬁ under
~ theleatership of PW-2. The PW-1, PW-6 were made witnesses in skizure list:
fabils etc dt. 6/8/13, The PW-1 and PW-6 In their examination In chief stated
- thaton 578713 PW -2 Swapan Kumar Melhi toid them that they had togo fora
raid on that day with three accused namely accused no 3, 4 and 6 Who were
under remand, Accordingly, they along with those three accuserd perspns unger
the leadership of PW-2 went out for raid. On reaching  at Pathedhats,
Khaprall Crossing the actused na 6 showed them a house, They came down,
E

Then the secused no 6 went Inside the house and come out with four gunny
bags. Those gunny bags were Sgé?%@é and huge quantity of dry ggm hone
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were found inside, PW-2 dermanded document/ licence of those sea horses,
but they falled to produce any such document. PW-2 then seized those bags
contalning dry sea horse, prepared selzure list, labels etc. The seeused no 6
alst produced several ATM, Cards, FAN Cards, Driving Licence, Voter identity card
from that House. PW-2 alsoseized those cards in the same seizure ligt, DWW
ales labeliod  them ot the time of such selzure, some lacal people githered
thae, The PW-1, PW-6 and PW:2 on repeated cccasions requested them tosign
in the selzure process but they refused to sign. Then finding no other
glternative , at the reguest g;&e?w;g, the witness j.e PW-1 and PRLE slaned
The thres accuséd persons also signed and put LT {respective ltin the selure
fist. labels etc dtd. D6/08/13 and also the envelope containing the ATM Card,

to the Sarugara Range Office.

273 The PW:2 Swapan Kumar Mafhl in his exarination i chief stated the
same fact s told by the PWat and PVAE In respect of rald dated 06/08/18. The
examinations in chigf of thete three witnosses corroborated  esoh Gther's 50
farfehe incident dtd 08/08/13 were concerned. They also exhibited  thelr
respected signatures on selzure list dated 06/08/13, the labels, the envelope,
P2 exhibited his signatures, the saizure list, labels, the signatures of accused
no 3.6 collectively on sefzure list, labels, envelope and the Tl of accused nod on
shose dacuments, The bags containing the dry ses horseswere axtibited and
identified by these witnesses In the Court atthe time of eyidences.

guestions and rafsed the following points in dispute, as per thelr case:
1. For search selzure the provision of section 100 Cr O was not
—eompledwith, .
3, The signatures and LT of accused no 3,6 end 4 on the seizure
list, tabels, envelope were obtained by foice, assault end undue
inflgence, , ,
%, No stataments of these accuseds were retorded hythe %‘4’\:!*3@5
Enquiry Oficer for leading 10 alleged discovery of dry seahorse,
4. The possassion of articles dtd, 06/08/13.

puring thelr cross examination, the Ld. tefence Couniel, put ﬁt&;‘ai

Now as regards the compliance of Section 100 of CrR.C it s to be|noted
higre further (already diseusser) that if the.explanation was found satisfactory
for not having the signatures of local witness, then the evidences of %ﬁﬁa§
withesses are to be relied upon. In the present case, the PWs in thigle.
sxamination in chief that they requested the gathered people to sign the %@%zm
documents but they fefised. In thelr oross examinations, too, there ware no
doubl abaut thelr such attempt. Even in his cross examination PW-2 stated
that sven after D6/08/13 be went 1o said place of occurrence for local enauiry.
S the process of keowing about the locsl people was also there. |
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i‘ﬁfmsf s already m@aﬁm@é that 2 forest officer s not a police officer

procedure of forest officer in a spegial law, As “Per Section 50 of Wild Life
{Protection) Act 1972, the power  of forest officer , was given, "Not

withstanding  anything contalned In other law for the time being In force” in
 respect of sefzure, arrest and detention of the accused person.

it s further to note as regards the section 100 of CoRC, this section
dAur this Chamter VIl of CeBC U deplowinh the provisions regarding
h ass to compel the proddction of things. The first step o process s
iﬂmf&%ﬁ to produce [Part A} the second step of such process s search
warrants to recovery (Part B), and the genersl provision relating to search
APan L) :

The ssetion 3107 vome undor the part A, the Section 83 40 88 she
;@ﬁﬁm the Part B, and section 98 to 101 come under the Part O in case of Part
A, part -8, there shall be an order of issuance of summons and lssuance of
search warrant by the Court. The section 100of Cr. PC deals with the manner
and procedure of execution of such lssues {by the Court) of search warrant
atiheolace whith s tlosed. .

Inour case In hand , no such issued warrant was there on the strength of
wilsleh: the officer wedt for salt 12 house ot Khapratl Crosslog, So 1n the Hphtof
this azpeer glio, the complisnce of Section 100 CrPC was not 3 mandate

upon these’ forest officers. The forest officer has ample Independent power u/s
SR of Wil Ute ] Brotection ) At 1972 10 enter wponvand  searchoany
prentises etc. The non compliance of Section 100 of Cr. P.L would not be fatal
16 the. £ase of prosecution. Apart from these, the evidences, of PW-1, PW-6,
-  whether sxamination in chief or cross examination do not show anything
w cast doubt regarding relfabil %f of the selzures, lables ete ditd 06.08.2013.

Yhearcused ao 3,40 ausin took the plep thet  sionaturss obiained in
seiture list and labels etc by threat, assault, undue Influence, In thisrespect |
fke tostand on the discussion made earlier on this paint {Para ~ 20 point o
;z}g@wmw oftorture 5 nolsccented In case of sene ele g ﬁﬁi@%ﬁ%g
also,

‘
|
|

OINTNO -

One importent aspect, raised by the Lde Defence Counsel b thet PLE
stated In his cross examination that he did not record any statement. which lgd
the recovaty of dry ses horse. 1t apsin pertinent o mention héere that the
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. forest officer is not a police officer. Recording stalement of accused ufs 1631
. CePC like regular police officer , is not the duty. of 2 forest officer {(Enguiry
O#ieer) | is alss not his eny statutory obligation to maintain any case diary
ke case diary maintained 145 of CeBC Moreso the power of an enguiry
officer | Forest Officer) is not hit by provision of Section 25,26,27 of indian
fvidence Act. The Wild Uife [Protection § Act 1872 also does not confer any
statutory duty upon an enguiry officer {Forest Officer) to  produce  any
svidence {like proviston u/s 27 of Evidence Act] as regards materials leading 10
discovery of any articles. So non  production of any alleged statements of
sccused no 34,6 or part there of did not hamper the case of the prosecution
for taking those accuseds orf femand and to proceed for further recovery and
wently leading 1o discovery of articles In question.

POINT NG 4

Now the vital point is whether the selzed articles i.e dry sea horse
were recovered from the possession of those three accused persons. The
soizure list, label show that those were recovered from them, id, Defonce 8t
the time of argument stated that as per the case sfthe prosecution, the PWe
& onlyentered Into the house at Khaprail crossing and came out with the four

' bags containing dry ses horses also with some ATM, Cards, PAN cards etc. 50
a5 per thelr argument, there was no joirt possession of accused no 3,46 in
resbect of discovery of such dry sea horse,

1o, ABP submiitted that the entire rald on the second day Le 6/8/13 was
conducted by the PW-2, PWLL, PW-6 on the strength of information given by
these three sccused and accordingly the dry sea horses were reoversd  ip
presence of accused no 346, 1 showed that the dry ses horses | were
ratovered Trom thelr possession.

Considered  the submission of both sides i this repard, LB @Lﬁsﬁsm
f{’fﬁ}‘i”%"% e svidences of PW.2, as well s materisls on record, that on the m}mgﬁ%
of information glven by shem such rald was conducted, meaning thereby
three accuseds had knowledge of storing of dry sea horses In the house at
¥haprall crossing, Petherghata Thereaftadr those ware recoversd on 6/8/13.
These three accuseds put their afdarsemant (Accuseds no 3,6 pwt SiEnatures
and secused no 4 put on %%mm;’dgmmmm {plleged torture %a@sig@ st
sustained). This goes to estabiish the joint consclous possession pf the
aceused nio 3,4,6 over the dry  ses horse and ATM Cards efe. Lo thers! 8 no
doubt of establishment of ‘accuseds' Joint possession over dry sea horge and
ATM cards sie. ‘
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2% Mow let me considerthe evidence of another vital witness/PW-5 / Mr,
Dibyolyotl - Bers who recorded  the statements of sccused no 1t 6 on
RU07/43 and the stmements o srouseds oo 34,6 on 06/08/13 under Section
5008 of Wild Lo [Protection) At 19720 So Bir the facts of the case of
prosetution. s congerned, wihlle enquiry officer PWL2 alongwith this forest
personnel  force  returned  back from 1 st dey  raid did 31.07.13 with
abovereferred 6 parsons, the PW.2 requested PW-5 / Assistant  Divisional
Farest Officer, Balkuntrapur lon / M Dibyasivotl Bera to record  the

statements of § accuseds and s per provision of Section 50 {B) Wild Life

{Pestaction) Act PWLS recon statemerits of those accuseds on 31/07/13

6,7,8.9,100. ﬁimiiariy vhile PVWLZ with his forest personnels returned
badk from 2 nd-dav rald on 00/ 08/ 18 with thres socuseds namely accused no
346 PW-2 requested PW-5 to record the statements of those three accuseds
snd gooordingly PASS recorded the stetements of throe aecuseds under the
above referred provision of Wiks (e (Brotection) Act. As per the case of the
- prosecution, the accuseds invgepect ol thelr respective raids drdl 300718 and

08/08/13 voluntarily confessed their guilts to PWLS,

Wi orespect of the contessional statement made 10 ADED, jgid, APP
submitted that such statements ware admissible In evidence ufs 5019) of Wild
Uife (Protection) Act and could be used against the accuseds who %"?&éé o

was his further submission that the general provision of Section u/fs 2§£ alril

and Section u/s 25 of Indian Evidence Act not applicable to ADFO, Inthis regard
prosecution relled upon  dechsion reported In 2001 [CRLLI 1897 whersin
Hon'ble High Court {0dissal In 2 case of siote forestAct had been pleased 1o
view that Forest Officer were not police officer but they were invested with
certain powers of police officers, As such statements made before them is not
Hitbysection 25 of Bvidence Act 14 Defence Counsel for the agmwﬁg urged
. that the accused persons did not give any statement 1o PWeS, Thelr f&gmmm
! on the above nine statements were obtained by assault, threst, undue
influence, force. It was further submitted that the alleged statements were not
in proper form and the voluttariness of the accuseds were not duly obtained.
The accuseds also retracted from those alleged statements. During argument
Ld. Defence Counsel argusd thets rerecied extre Judichyl confugsion by the soouseds
had no legal valus. Conviction could not e warranted on such confession. The Ld.
Deferce counsel further contended that the questions put by PW-5 1o g?%g atoubens
dutlng recording . of alleged ﬁ%ﬁ?&&&i&%ﬁ% statement, were of leading gmﬁiwa they
slso highlighted that recording of such &ﬁ&gﬁé confessionnl statement t@@%gxam

wihen the soouseds Wwere under the mgzﬁﬁy offorast officials whether o 325’4}‘?513

or R DE/08/43.
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in support of thelr case, the Defence relied upsn decision reported in
DI CrLLI 3597 Bombayl, MO0, 2011 O L ass R 4 50

' iﬁa& Z{%}% 3} SO 449, 2@?{@ rirses 323 (S.0) On corefld porusal of these
d it ls appesred that Bombay High Court- and Supreme Court have
been pleased fo view that the extrajudicial confession of the accuseds are weak
plece evidence. It is also ohserved by Hon'ble Court that a retracted
eonfession s alto s weak place of evidence.

In decision reported In 2013 CRILLJ 3597, Hon'ble Bombay High Court
while discussing about the extrd judicial confession has been  pleased to
highlight the view of Hon'ble Supreme Court (Decislon reported In 2010 $CC
604] that there is no absoluts rule that an extra judicial confusion can pever
be the basls of a conviction, although ordinarlly an extra judicial confession
. should be corroborated by some other materials, The Hon'ble Bombay High
- Court has been pleased to highlight the additional view of Hon'ble Supreme
Court {Decision reported in [2009] § SCC 740) that when an extrs judicial
condfession is retracted by an ateused; there is no inflexible rule that the Court
sl lnvariably aocept thevstraction. Bub st the same time B s unssle forthe
Court to rely on the retracted confession unless the Court ona consideration
of the entire evidence comes  to 2 definite contlusion  that the retracted
confession is true. Inour present case, PW-5 recorded  the statements of all
shxgteused  persons on 31.07.2013 sfter recovery of Pangolin scales and
recorded the statements of accused ho 3,4,6 on 06.08,2013 after the racovery
of dry seahorse, , J

From the W%ﬁ&f’%ﬁéﬁ of PW -5 1t s found that he was an Assistant
Divisional  Forest Officer [ Assintant conservator of forests.  He ip his
exsmination In chief stated that both the posts - were of same rank. On perusal

Wis eross examination it i found that his svidence in /o such status of his
Lowas notshaken,

How for the sske of brevity and convenlence let me sse the se{cﬁm

} of Wild Ufe (Protection Act, 1972, 1t says - “Not withstanding awﬁmg

- contained in any other law for the time belng In force, any officer not %}ﬁ oW
the rank of an Assistant Director of Wild Life Preservation of an offi s::&zf ot
below the rank of Assistant conservation of forest -wshall have the power
for purposes of making irvestipation inte zsz officer against any provi Eigﬂ of
thizs Ash o
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d.16 receive and record evidence. According to Sub  section (8} any evidence

_recorded © under clause {d} of subsection (8} shail be admissible  In any )
subseguent rial before a Maglstrate provided that it has been waken o the !

. presence of the greused person, l

The officer ufs 50{8) of Wild Life (Protection j Actis pot 8 judidal
. officer, So recording evidence by him like recording confessional statements of
 cstseds are the extra Judigial confessions, and according to Subsection {9
vidence is admissible in avidence I & hag been taken in presence af the

.

|
£
E
B
f

itis to be Kept in mind that powers of recarding statement ufs 164 of

y the judicial Magls nd Ufs 50(8) of Wild Life {Protection ) Act by

_ ¢ are different. Th Hon 164 of CrPL has categorically mentioned

~ the do's and don'ts of recording of canfessional statements. But Section 50(9)
of Wit Life {Protection ) Act does not prescribe any such do's and don'ts L it

onfy savs that it shall be taken Tn presence of accusad persons. '

However, Hon'ble Supreme Court has been pleased to stress upon the
voluntariness  of extra judicisl - confession. In Cross examitnation of PW -5
gquestions  was  put 1o him bke  the manner of guestioning @ Hudiclal
Magistrate who recorded the statements of aecused u/s 164 CrPC. Ufind that
manner of record statement of accused, u/s 50(8) af Wild Life (Protection ) At
1872 1s not exhaustively stated in 5 “But ascertainment of voluntariness
is required as a matter of principle of justice. For that purpose let mego
through the recorded statements (Exbi 5578910 and Exbt 13&{;,?;%} andd

evidence ol PALE,

| have carefuly perused the questions put to each spcused

Each statements started with the caution (declaration ] of PW ‘«Sl tothe
eath pccuseds that a3 3 forest officer he would ask guestiosn tothem, 1O
which they are to give answer esutiously because thelr answers could be used
thiern, There after PVAS sscertained \whether the sccuseds undenstood
el caution, whether anything ‘wag recovered fram them on 2330713 and
ST e;@:?é“&ﬁ%;w respectively . In both the case they answered in affirmative and stated
Gugefo thal recovered articles waore scales of Pangolin and dry sea horsp, The
accuseds also told that they knew thet possession of such o articles wag @

:
r

crime.
~ O close perusal of questions put by PW -5 tothe accuseds, those never
5 : seorn like leading questions. The relevant - questions did not suggest any ,
: answer that scales of Pangolin and dry sea hores were seized from them. .
Thase questionaire de not show any infirmity so far the ambit of extra judiclal b

canfession Is concurred: The questions put to the accuseds by PW-5at the time

of recording of nine statements , bear the sanctity regarding the printipte of
|

Dictated &émﬁﬂ&& by me, S Iudicial Magistrate, 3& aéﬁf%i
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of natura! dustice. & was . arpusd. o behatf  of the sccuseds tha their
Slanatves cand LT were ined by pressure | threst, assault ete are the
matter to be proved by the accuseds. No obligation Is there from the side of
prosecution  to prove such alleged torture, The offence did not place any
cogent evidence on thelf | part 1o osstablish  thet they were tortured. So
aﬁ&ﬁmﬁﬁ of torture Is net m%%a%}ie

At the time ol argtgmzm it was submitted  from the side of the id
Defencs Counsel that the statements of actuseds  were recorded while the
accuseds In both days Le 31.07.13 snd 06.08.13 were under the captivity of
farest officer. So there was no value of such statement. It i to be noted here
agaln thet the statements recorded /s 50(8) of Wild Life (Protection } act 1872
were not hit by the grovision of Section 2527 of Bvidence Ach So it s
immaterial  that when and 2t what point of time such. recording was made.
The paf@m of special law overrides the General Procedure of Criminal
Procesding . it Is another point to note that neither of the sccuseds did not
chatlenge ii’zfzs;‘ signatures and LTI on the statements as not purporting to be of
them. 1t is not also the case of the defence that the recording, of statements,
whatever be, was not taken place In prasence of scoused persons. 5o the
complalance of Section 5008} of Wild Life (Protection ] Act 1872 i there on
behaif of PW-5. Only point fn dispute 25 raised by defence that such recording
was taker without voluntariness of the aceuseds andd the accuseds retrscted
from thelr confessional statements. A retracted  confession  connotes the
denlal of making  confeezion, It i poserally tosn that - condedions are as
plentiful - as retraction at the trial, Fven If the confession were not obtained
under undue Influence , thieat, oppression or promise, the desire to admit #
wihat the maker might have stated “earller vandshes as soon 35 the maker
appegrs | in Court, b should Be kept I e mming  that s oconfegdion lslnnt
regarded as involuntary  of Unlawfully ohiained merely becsuse it has Heen
2 retratted. Ina case reported in AIR 1078 73..{:. 1248, the Hon'ble Apex Courl was
womleased  to oheerve that confession could be sccepted  after compering |the
& Petracted with the rest of the evidence and in the light of the surrounding
Jelrcumstances, There is nothing In.the %is‘%a%faﬁm Act to come 1o the condl jfarx
that retracted confession can not be scted upon against the confessing
accused but as a matter of prudence and practice, 8 Court is to act upon the
torroboration on material particulars (Ref AIR 1859 5.0, 1)

On perugel of the datements of the accuseds and the evidence of PWS
fappears to me that nothing s there to show that those statemants were
recorded involuntarly, Moreso s per the dictum of the Provision of Section 50
18] of Wild Life (Protectlon § Act, those weretaken in presence of scouseds:

Dictated & styrrected by me, . Judiciel Magistrate, 3% ﬁgmyip;%i}
el &ﬁg%éﬁm
* 18t Class, Zid L& ;
Shigurt




At tha time of examination of the accused ufs 313 of CrPL and at the

. stage of enquiry of this case, the accuseds pleaded retraction of confesgions!
- statement. Now how  far such retraction s reliahe. The confessional
statements show that the scales of Pangolin and dry sea horse were recovered
from them. The evidences of er withess viz PW-1, PW-7, PW-3, PW-4, PV -6
show that those articles 9 recovered from them. Morese it is already
disgussed thatthe asccused’s ssion wers over the scales of Pangolin and
dry sea. horse. So ss regardg. recovery of such articles from the accuseds,
there are corroboration betwees the svidences of PWLL PVRD, PUa, PV,
PeGand the confessional ements of the accuseds. Moreso PW.S in his
evidence stated that the actuSeds confessed the recovery of such articles
fromt them Such corrohoration - fan not b svoided, Having rogard to - thie
discussion | find that retractions as stated by the sccuseds, are not relisble.
Confessional  statements stand against the accused persons. It s already
mentioned that extra Judicial confession Is very weak plece of evidence. in the
present case, the benefit of extrajudicial confession, though weak piece of
evidence, mustge infavour of the prosecution,

247 Now et me considar the svidences of PW.7 and PW-B who did the
scientific examination of scales of Pangolin and dry sea horse, respectively and
sent sclentific reports (Exbt, 16 regarding pangolin scales , Exbt, 17 regarding

dry sea hotse),

- The PW-7 Sri Basudev Tripathl was the sclentlst-C and Offlcer Incharge
of . m}%@g@ﬁ Survey of Indla, Solkata and PVWAES 50155 Mishra ws meEtm
-8 and Officer in charge of Marine Bish Section of xmmg cal Survey of india
- Kolkata ot the relevant point of time. :

; On behalf of the accuseds it was argued témt PW-7 and PWLR were not
exgsms@ S0 their reports {ﬁa%}t 16, 17) Should not be considered as Expert
%% Report. Section 45 of Evidence Act t says “when a Court has to form an opinion
@ upon a point of Foreign Law, of of Selzure or art, or as to identify [ the

%zwdwﬁ%mg or finger impressions, the opinions upon that point of g&flm
specifically skifled in such fareign law, stience or art or In question as tor
“dentify of handwriting orfinger Impressions are relevant facts. Such persans
- are called Expert”. The terr “Enpert” hay besn indirectly defined 2z ms‘*s;m
specially skilled”, This definition never says that the expert must hold scadsmic
degree, or belong to & particular profesiion. Specialised  knowledge | or

experience will suffive. A 8

&
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i the reshective avidences of PW-T and PW-B they shated that they were
L seientist in Section of Mollasce and in section of “Marine Fish respectively. Their
such - respective “eratus of posts were not shaken in their respective Cross
syamination, 5o it can safely be fald that PW-7  and PW-B had special
knowledge and skill over their flold of work. Thereafter PW-7 and PW-8 must
be considered as Experts. ‘

’ . in thelr cross examingtion; PT and PW-S, on dock stated | at the time
of their evidence that seal and signatures senders were not found. But inthelr
sxamination in chief they identified the plastic boxes with celotape geal made
by them at the time of sendirg the samples examined to the Baikunthapur
Division. Those seals were Broken In open Court, They identified the respettive
‘samples there In as scales of Pangoiinand dry sea horse, it s also neediess 10
mention here that &@{’W««z}mﬁ&% the sampling of scales and dry seahorse
fr plastle box a3 per order of L. Additional Chief Judicial Magistrate, Siliguri in
the Court room. So.presumption an te made that the sampling was duby
ads, in practice, seal, label are made on a wrapper when any article fs sent
for scientific  examination. So presumption  ©an alse be made that such (- ,§y<»»»~»’”' '
weappers had due seal and label etc. Non production of such wrapper may [ A
PRITR & @;%ﬁﬁfgﬁ

s

: ¢W‘M<%’;m§gx:wé sy

be 3 lacuna but can not sald te ba & major one which shalt put embargo o
songider the scientific veports on ihair faoe valug,

et

o

: ‘ _ swoerp AN ¢
id. Advocate for sccused Joe Rangang submitied thatne chiemical |‘ i g géﬁ} e J
examination in respect of Pangelin scates was done. As per his subimission E i
absence of chernical examination means incomplete report (Exbt. o [ .

el

Now let me have @ lookinio the relevant portion of cross spmination
of PW-7 In respect of chemical examination. PULT stated that no chemical
examination was done in the Instant cose. gut ftwas not sufficlent 1o

. conclude that for canfirmation  of Chinese pangolin , the said chemical
; mgﬁ%ﬁwan was 8 must, 50 the accused can net be given 2l ‘wenatit of such

*“answers, There might have other selentific process. On the contrary £xbt. 16
- shows that It was examined sclentifically and approved a8 derlvation of

LT chingse Pangolin comes under item Aumber 5.4 of Part | of Schedule 1 of wild
“‘%z%%%fe {Protection ) Act 1972, 1 have 0 doubt to rely upon the Exbt. 16,

i
55 3

Z
E

. {?} Now 85 regard the vaf;smy of report {Exbt. 17} In rapect of dry sea
horse nothing was submitted inthe written argumient,

On perusal of evidence of P8 and Exbe 17 | have no doubt 1ol
upon the report of Exbt. 17. 18 shows that those were dry Sea torse and sugh
tem comes underihe lem mmﬁéﬁg 3 {Sea horse) of Bart 1A of Schedule bo
Wite Life (Pratection ) Act 1972, In respect of procedure of Exbt. 16, 1% t@j
defence raised question of tampering the boxes, articles, but Infact on going
through the evidences of PW-7, PW-8, | find no ressonable ground of sueh
sllezst tumparing. ‘
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281 Same points ratsed by defence as regards non production of Malkhana

- register, yehicle log book, the -2 's disry by the prosecution. itis needlass o
mention here that jtis the prerogative of the prosecution upon which material
#t has 1o rely. So.production of non production any material depends upon
prosecution. But at the same Hme | should be looked Into whether any best

evidonce was withdrawn which damages the ather pvidences on roeord,

in the instant Case, the “Malkhana reglster was not produced. PWL

. PWeS, PWA, PG stated that sfter recovery of contraband articles, those
- were keptin sffice malkhana, But they ctated that PW-2 knows it better than
themi At the time of PW-2's tross exsmination, he was asked in general
manner that whether his office m&mm@ malkhana register. pwW-2 replied

I athrmative manner On perusal of entive evidence of Pz | do oot find
anything @s to the creation of any doubt or 8ny adverse. benefit to the
Sccused. Nothing has come Up ir the cross exsmination that non production of

. such malkhana register ghues tise o any doubt in the chain of evidente of

! seizure, production etc. 1t does not sppear as best evidence heing withheld,
50 far the other evidenca gstablished  the possession  of articles and
ontraband . natute of articles. . Ld. Defence Counsel eplied  upon decision

e

“reported in 2005(3) SBR 440 (S.0) wherein Hon'ble Supreme Court ohserved T Yor

2 N.DFS case that malkhana register s required to be produged. In OUr $358,0 e

in cross examination of PW-2 no doubt was created for non production of
malihana register. 561 find that our (a5 the reported declsion in respact of
8 0.BS Act doss not help the geferde.

Now similar Is the position of non production w¢ vehicle, log book and
P2 diare

: Thete Is no statutory obligation to produce £/0's diary in the Wild Life
{protaction } Adt 1877, tor argument -sake {f those were not produced , had it
wash put-the eviderices, corroboration , selzure, scientific report a5 already i
the record and discussed. Theseare not  such sort of material, non production -
of which damages the proseculion case. S in my view  non production of
A shose materials were not fatal to the prosecution. , |
. 28} At the time of argument, it was contended that PW-2, being Forest
/ Range Officer has no power to sonduct the case of Witd Life (Protection } Act
1973, Exbt. C shows that Forest Range Officer hias been suthorised in {FW
Section 55 of Wild Life {Protection } Act 1872 1

ﬁf},,

27} Again oo eareful perusal of entire evidences | find that the gﬁﬁﬁmﬁm
of Pangolin Scales and dry sea horse {which come under parti, A of ﬁcﬁe&Fi&

1) had been established against the six accuseds and mecuseds no 34,6
respectively and those articles zre found contraband articles as per wild Life
(Protection) Act 1972. It is to be 4lse mentioned here that no case of hunting of
willing amimal is there against them. ;

Dictatedd &gooeciad by me,
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Now having regard to the svidences on record and discussions  made
ahove, Vhave every reason to hold urdoubtedly that all six arcused persons
cortravened pravision of section 3903} of Wild Life tprotection} Act 1972
having antawiul possession of Pangolin scoles (b all six sceused) and that of
dry sea horse (by aceuted no 3,4,8) which is punishable u/s 51 (1 (2"
Brovision | of Wild Life (Protection | Act 1677, %o the prosecution has been
able o prove the charge of offence punishable ufs 51 {1} { Particularly "
Provision | of Wild Life {Protection] Act 1672 against all six accused persons
beyond all reasonable mﬁ&gﬁ%«:}ﬁgﬁiggy alf si accused persons are found
guilty of such offence of unlawfult e and Wild Life articles.

on of Section 248(2) crpC thear the

AFthis stage asper &%ﬁéﬁm&% provish
he srdér regarding sentence will be

convictipersons on the point of sentencs,
passed today later on. -

Digt & cortd by me, 3 judicial Magistrate, Sifiguri

lyter,
2Y19/14

2BI 1heve heard the submission of gl
L. Advocates and also L4 APF

{ six Convicts persons s&gam@@% thelr

On behalf of the convict it jo submitted that thelr financial mmﬁ%sz is
very poor, they have old alling parents, kids, wife, family. The plihiond 52" their
family depends upon tham, Lenlent view  may be taken while awarding the
sentence. They pray for mercy aiso. Ld. Defence Counsels have sw&miﬁg‘g that
considaring  convicls sishmission minimum punithment he awarded. On the
othier hand Ld. APP has submitted that considering the seriousness of offence,

wesdrn punishmant e awarded:

29)  Considered e submissions made on behaif of heoth sides: The natuie
of offence, and character of the offender are alsn  congidered, Thelr
antecedant inthe Court during she days of trisl did not appear a5 bad. There

is nothing adverse inthe record so far thelr personal conducts are congerned.
| idered.

The submission of convicts as regards financial condition s gl o
On the other hand the seriousness of offence is also considered. |
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